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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: This case arises fromrespondent’s issuance
of a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330 for petitioner’s taxable year
1997. Respondent has filed both a notice of Federal tax lien
filing and a notice of intent to |levy against petitioner for his

1997 unpaid tax liability. The issues for decision are: (1)
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Whet her petitioner is entitled to a new Appeals O fice hearing
because he was not permtted to make an audi o or stenographic
recording of his hearing; and (2) whether respondent’s
determ nation to sustain the notice of intent to | evy and the
notice of Federal tax lien filing for petitioner’s unpaid 1997
tax liability was an abuse of discretion. Because petitioner has
not raised any relevant issues relating to the unpaid tax
liability, we hold that a new hearing is not necessary and
respondent’s determnation to proceed with collection was not an
abuse of discretion.
FI NDI NGS OF FACT

On April 30, 1998, petitioner filed his 1997 Federal incone
tax return. On the 1997 return, petitioner reported his total
income as zero and his total tax due as zero. The return clained
a refund of $1,086.82. On May 12, 2000, respondent issued a
notice of deficiency to petitioner determ ning a deficiency of
$6, 023 and additions to tax under sections 6651(a)(1)! and
6654(a) of $1,493 (the 1997 liability). On May 13, 2000,
petitioner sent a letter to respondent asserting various
frivol ous and groundl ess argunents chal | engi ng respondent’s
determ nation and the validity of the notice of deficiency.

Petitioner did not petition this Court with respect to the notice

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended.
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of deficiency. On Cctober 9, 2000, respondent assessed the
deficiency, additions to tax, and interest. On Cctober 9 and
Novenber 13, 2000, respondent sent petitioner notices of bal ance
due with respect to the 1997 liability. Petitioner responded to
t he Novenber 13, 2000, notice of balance due with a letter
containing frivolous and groundl ess argunents chal |l engi ng the
deficiency and the additions to tax.

On February 19, 2001, respondent issued a notice of intent
to levy to petitioner. On February 26, 2001, petitioner replied
in aletter containing frivolous and groundl ess chall enges to the
1997 deficiency and additions to tax. On February 26, 2002,
respondent filed a notice of Federal tax lien with the Cerk of
Superior Court, Haralson County, Georgia. On March 1, 2002,
respondent issued to petitioner a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under IRC 6320 with respect to
the 1997 liability. On March 4, 2002, respondent sent to
petitioner a Final Notice--Notice of Intent to Levy and Notice of
Your Right to a Hearing. On March 28, 2002, petitioner filed
Form 12153, Request for a Collection Due Process Hearing, and
attached five pages of frivolous and groundl ess argunents
chal l enging the 1997 liability and the validity of the various
noti ces respondent had sent him

Petitioner exchanged several letters with the Internal

Revenue Service (IRS) Appeals officer assigned to his case to
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schedul e his hearing. 1In a letter dated August 4, 2002,
petitioner infornmed the Appeals officer that he intended to audio
record his hearing and bring a court reporter to nake a

st enographi c recording of the hearing. On August 15, 2002, the
Appeal s officer sent petitioner a letter informng himthat as of
May 2, 2002, the Appeals Ofice no |onger allowed taxpayers to
make audi o or stenographic recordi ngs of hearings. The Appeals
of ficer also sent hima copy of a Menorandum for All Appeals Area
Directors dated May 2, 2002, fromthe Acting Chief of the Ofice

of Appeals outlining the new policy. See Keene v. Conmm ssioner,

121 T.C. 8, 12 (2003), for the text of the nmenorandum

On Septenber 9, 2002, petitioner’s hearing was held.
Petitioner was not permtted to audio record or stenograph the
hearing. At the hearing, the Appeals officer provided petitioner
with a copy of Form 4340, Certificate of Assessnents, Paynents,
and Ot her Specified Matters, for his 1997 year. The Appeal s
of ficer also explained to petitioner that he could offer
collection alternatives at his hearing, which would be consi dered
only if he was current in his filing requirenments for years other
than 1997. On Septenber 10, 2002, the Appeals officer sent
petitioner a |letter addressing sone issues raised during the
hearing and a copy of Delegation Order No. 196 (Rev. 4), which
del egates the authority to sign notices of Federal tax liens to

| RS Conpliance Managers. Petitioner replied in a letter dated
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Sept enber 15, 2002, continuing to challenge the validity of
respondent’s notice of Federal tax lien filing, notice of intent
to levy, and notice of deficiency. On Cctober 25, 2002, the
Appeal s officer issued a Notice of Determ nati on Concer ni ng
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation), sustaining the proposed |evy action and the
notice of Federal tax lien filing for the 1997 liability. The
notice of determ nation stated that petitioner was not in
conpliance wwth his filing requirenents for certain years other
than 1997. Petitioner tinmely filed a petition with this Court.
At the tine he filed his petition, petitioner resided in
Buchanan, Georgi a.
OPI NI ON

Petitioner’s primary argunent is that the refusal by the
Appeals Ofice to permit himto nmake an audio recording of his
Septenber 9, 2002, Appeals O fice hearing was inproper pursuant

to this Court’s holding in Keene v. Conm ssioner, supra. In

Keene, we held that section 7521(a)(1) requires the IRS to all ow
taxpayers to audi o record hearings held pursuant to sections 6320
and 6330. The Court remanded the taxpayer’s case to the Appeals
Ofice for a hearing in part because as a result of the
taxpayer’s not being allowed to audio record his hearing, the

t axpayer had chosen not to have a hearing. 1d. at 19. However,

in Kemper v. Commi ssioner, T.C. Meno. 2003-195, issued on the
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sane day as Keene, we held that it was not necessary to remand
the taxpayers’ case to the Appeals Ofice for a second hearing
even though the taxpayers were not permtted to record their
hearing. The Court found that all the taxpayers’ argunents,
other than their section 7521 argunent, were frivol ous or
groundl ess argunents that the Court had previously rejected. The
Court found that a new hearing was unnecessary because the
pl eadi ngs were sufficient to enable the Court to address all of
t he non-section 7521 issues raised by the taxpayers. |In Keene,
the Court distinguished Kenper by making it clear that its remand
of the Keene case to the Appeals Ofice was the result of the
pl eadings’ being limted to the section 7521 issue, the
Comm ssi oner’ s acknow edgnent that remand woul d be the proper
remedy if the taxpayer prevailed, and the fact that the taxpayer
had not received an Appeals O fice hearing before trial. Keene

v. Conm ssioner, supra at 19-20.

Aside frompetitioner’s assertion that he shoul d have been
all owed to audio record his hearing, petitioner has raised only
contentions, argunents, and questions that this Court has
previously found to be frivol ous and/or groundl ess. Unlike the
taxpayers in Keene, petitioner did receive a hearing, and the
Appeal s officer’s notes of that hearing are a part of the record.
At trial the Court provided petitioner an opportunity to raise

any rel evant issues that he m ght have raised at the hearing,
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such as spousal defenses or collection alternatives, but he chose
not to do so. Instead, petitioner stated that his position was
summari zed in his request for a hearing, which is part of the
record and contains five pages of frivolous and groundl ess
argunents. Petitioner’s posttrial brief also fails to raise any
rel evant issues. Consequently, even though we held in Keene that
section 7521(a)(1l) requires the Appeals Ofice to allow a
t axpayer to make an audi o recording of a hearing, we conclude
that it is not necessary and woul d not be productive to remand
this case to the Appeals Ofice for another hearing in order to
all ow petitioner to make such an audi o recording. See Lunsford

v. Comm ssioner, 117 T.C. 183, 189 (2001). The record is

sufficient for us to address petitioner’s argunents w thout an
addi ti onal hearing.

Petitioner admts that he received the notice of deficiency
issued to himfor 1997 but clains that the notice of deficiency
is invalid because it was not signed by the Secretary of the
Treasury hinself or his delegate. W reject petitioner’s
contention. The Secretary’s authority to issue notices of
deficiency was del egated to the Service Center Directors.

Del egation Order No. 77 (Rev. 28), effective May 17, 1996; secs.

301.6212-1(a), 301.7701-9(b), Proced. & Adm n. Regs.; see also

Nestor v. Conm ssioner, 118 T.C 162, 165 (2002). The notice of
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deficiency petitioner received was signed by the Service Center
Director in Atlanta. Therefore, we conclude that petitioner did
receive a valid notice of deficiency for 1997.

Petitioner also contends that the final notice of intent to
| evy and the notice of Federal tax lien filing that he received
are invalid because they were not signed by the Secretary as
requi red by sections 6330(a)(1) and 6320(a)(1). W disagree.

For purposes of sections 6330(a) and 6320(a), the Secretary

del egated the authority to issue notices of levy or liento
certain IRS enpl oyees. Secs. 7701(a)(11)(B) and (12)(A) (i),
7803(a)(2); see also secs. 301.6330-1(a)(1), 301.6320-1(a)(1),
Proced. & Adm n. Regs. The authority to |l evy on taxpayers’
property was delegated to the “Automated Col | ecti on Branch
Chiefs” in Delegation Order No. 191 (Rev. 2), effective Cct. 1,
1999. WIlson v. Conm ssioner, T.C Meno. 2002-242. Consi stent

with this del egation of authority, the final notice of intent to
levy in this case, which was executed by the chief of the
Aut omat ed Col | ection Branch in Kansas Cty, Mssouri, was valid.

See WIlson v. Conm ssioner, supra. The authority to sign notices

of Federal tax lien was delegated to the conpliance nanagers
responsi ble for collection matters in Del egation Order No. 196

(Rev. 4), effective Cct. 4, 2000. Hathaway v. Comm ssioner, T.C.

Meno. 2004-15. Petitioner’s Notice of Federal Tax Lien Filing
and Your Right to a Hearing Under Section 6320 was executed by
t he Conpliance Technical Support Territory Manager for Kansas

City, Mssouri, and was valid.
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Section 6330(c)(2)(B) provides that a taxpayer may chal |l enge
t he exi stence or anmount of his underlying tax liability if the
taxpayer “did not receive any statutory notice of deficiency for
such tax liability or did not otherw se have an opportunity to
di spute such tax liability.” Because petitioner received a
notice of deficiency for 1997, he nmay not chall enge his
underlying tax liability for that year in either an Appeals
O fice hearing or this Court. See 1d.

Petitioner next argues that the assessnent agai nst hi mwas
invalid. The Appeals officer provided petitioner with a copy of
t he Form 4340, a conputer-generated transcript of petitioner’s
account. Absent a show ng by the taxpayer of sonme irregularity
in the assessnent procedure that would raise a question about the
validity of the assessnments, a Form 4340 is presunptive evidence

that a tax has been validly assessed. Davis v. Conm ssioner, 115

T.C. 35, 40 (2000). Petitioner has not shown, or even alleged,
any irregularities in respondent’s assessnent procedures that
woul d cast doubt on the accuracy of the Form 4340 or the validity
of the assessnent.

Petitioner next argues that the Appeals officer did not
produce verification fromthe Secretary that the requirenents of
any applicable |law or adm nistrative procedures were net.

Section 6330(c)(1) requires the Appeals officer to obtain such

verification, but it does not require the Appeals officer to
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provide the verification to the taxpayer. Nestor v.

Commi ssi oner, supra at 166; sec. 301.6330-1(e)(1), Proced. &

Adm n. Regs. As stated above, the Appeals officer did review
Form 4340 for petitioner’s 1997 account. This was sufficient to
fulfill the requirenent of section 6330(c)(1l). See Nestor v.

Conmi ssi oner, supra at 166.

Petitioner next contends that he did not receive a valid
noti ce and demand for paynent for 1997 as required by section
6303(a). However, the Form 4340 reviewed by the Appeals officer
showed that notices of bal ance due were sent to petitioner on
Cct ober 9 and Novenber 13, 2000. Petitioner’s response to the
Novenmber 13, 2000, notice of balance due is proof that he
received it. A notice of balance due constitutes the notice and

demand for paynent required by section 6303(a). Standifird v.

Comm ssioner, T.C Menp. 2002-245, affd. 72 Fed. Appx. 729 (9th

Cir. 2003); see also Tornichio v. Comm ssioner, T.C Menop. 2002-

291.

Section 6673(a) authorizes this Court to inpose a penalty of
up to $25,000 if a taxpayer institutes or nmintains proceedi ngs
that are primarily for delay, or if the taxpayer’s position is
frivolous or groundless. Wiile we shall not inpose a penalty
under section 6673(a) today, we adnonish petitioner that we wl|
consi der inposing such a penalty in the future if he continues to

make frivolous and groundl ess argunents in this Court.
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In conclusion, petitioner was given an opportunity to raise
rel evant issues at his hearing, at trial, and on brief. 1In his
correspondence with the Appeals O fice petitioner maintained
frivol ous and groundl ess argunents. Petitioner has not raised a
spousal defense, made a valid challenge to the appropri ateness of
the collection action, or offered any collection alternatives.

We hold that a remand for a new hearing is unnecessary, and that
respondent’s determnation to proceed with collection was not an

abuse of discretion.

Deci sion will be entered

for respondent.




